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1 anything concerning your conversation with Mr. Berfield

2 regarding this invoice?

3

4 invoice?

5

6

JUDGE CHACHKIN: First of all, did you prepare this

WITNESS: Yes, sir

JUDGE CHACHKIN: All right. That hasn't been

7 established.

8

9

MR. HOLT: Thank you; Your Honor.

WITNESS: I got diverted from the Judge's question,

10 would you ask me the question again, Mr. Holt?

11 BY MR. HOLT:

12 Q Yes, I will. And i.t was poorly phrased, I'm sorry.

13 What, if anything, do you reca"_l discussing with Mr. Berfield

14 about~ this invoice?

15 A All that I can recall, Mr. Holt, is that Mort talked

16 to mE~ about the invoice. I cannot recall more than that.

17 Again, it occurred too long ago.

18 Q Did your conversation, during the course of your

19 conversation with Mr. Berfield r did he refer you to the time

20 diaries that are attached to the invoice, at pages 9, 10 and

21 11, TBF Exhibit 292?

22

23

A

Q

I cannot recall.

Do you recall having any conversation with Mr.

24 Berfield regarding services that had been rendered to Raystay

25 by John Schauble prior to the preparation of this invoice
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1 dated June 4, 1990?

2

3

A

Q

I cannot recall.

Do you recall having any conversation with Mr.

4 Berfield regarding any of the services that had been rendered

5 by Mr. Boyce prior to, to Rayst:ay, prior to the preparation of

6 this June 4, 1990 invoices, which services, I might add, are

7 reflected in the face of this Lnvoice?

8 A I've searched my recollection and I cannot recall.

9 It's simply too long ago.

10 Q If you turn to page .2 of TBF Exhibit 292, its an

11 invoi.ce dated August 7, 1990

12 you?

Was this invoice prepared by

13

14

A

Q

It was.

I take it you have no recollection of discussing

15 this invoice with Mr. Berfield at any time?

16 A No, that's not correGt. I recall that Mort talked

17 to mE~ about Raystay bills that I had prepared. And this was a

18 bill that I prepared. That I, that I have a good recollection

19 abou1:.. But I don' t remember what the substance of the

20 conversation was but I do remember that he wanted, he said he

21 wantE~d to go over, talk to me3.bout, discuss whatever, Raystay

22 bills.

23

24

25

Q

A

Q

Where did this conversation occur?

In our office.

In your office or his?
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I cannot recall that.

Was anyone present during the conversation?

I have no recollection of anyone being present other

4 than Mort and myself.

5 Q If I could direct your attention to page 15 of TBF

6 Exhibit 292. Now this is an invoice dated March 9, 1990, I'm

7 sorry, November 9, 1990.

8

9

A

Q

Yes.

And, if I'm not mistaken the construction permits

10 were granted on July 24, 1990.

11

12

A

Q

That's what I'm advised.

And, you'll see here that there are various entries

13 which reference compliance proqram for LPTF station. And my

14 question to you is what, if anything, did you discuss with Mr.

15 Berfield regarding this invoice as it relates to the

16 compliance program?

17 A My answer is the same, that I cannot recall what

18 Mort talked to me about but I cemember talking to him about

19 the bill, but that's all I can say and I have tried as hard as

20 I could to search my recollection to remember?

21 Q Do you have any recollection of discussing with Mr.

22 Berfield the compliance program as it related to the LPTV

23 station after the grant of the construction permits for

24 Lebanon, Lancaster and Red Lion?

25 A Can I hear the question again?
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Do you have recall having any discussion with Mr.

2 Berfield regarding this invoice as it related to the

3 compliance program concerning the low power construction

4 permits for Lebanon, Lancaster or Red Lion?

5 A I have no specific recollection of Mort talking to

6 me about the compliance program.

7 Q Do you have a genera] recollection of discussing --

8 A I have no general recollection.

9 Q The invoice, the f~i rst entry of the invoice refers

10 to the preparation of a letter dated August 8 concerning the

11 compliance program. Do you have any recollection of

12 discussing at any time with Mort Berfield during this period,

13 when this conversation occurred. That was poorly phrased, let

14 me wi.thdraw it. During the period in which this conversation

15 occuI~red, either before or aft8r, do you have any recollection

16 of di.scussing with Mr. Berfield the letter referenced in the

17 first: entry on the November 9,1990 invoice?

18 MR. BECHTEL: If it pleases the Court, I'm very

19 patient, but I really think that this one has been asked and

20 answered and the record is clear back at that time period,

21 that this witness's recall of all of these little variations

22 of the questions and I, so I object to the question as

23 cumulative, asked and answered and wasting our time.

24

25

JUDGE CHACHKIN: Do you have any response?

MR. HOLT: Well, Your Honor --
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JUDGE CHACHKIN: Well, I'll, just to cut it short,

2 I'll let you ask the question one more time concerning any

3 conversation concerning the specific subject of compliance.

4

5

6

7

8

9

10

11

Q

A

Q

A

Q

MR. HOLT: Okay, let me --

JUDGE CHACHKIN: And that'll be it.

BY MR. HOLT:

Mr. Berfield, I mean, Mr. Cohen,

Yes, sir.

During this period of time

This period of time refers to what?

The period of time in which you say this

12 convE!rsation occurred.

13 A Well, I didn't say it: occurred in any period of

14 time. I can't recall the period of time. I told you that,

15 Mr. Holt.

16

17

Q Well --

JUDGE CHACHKIN: Why don't you just ask him a

18 gene]~al question -- discuss with Mr. Berfield the subject of

19 compliance?

20 BY MR. HOLT:

21 Q Do you, do you, do you, do you, do you recall

22 confirming, did you confirm to Mr. Berfield, at any time, that

23 the compliance program, as it related to the low power

24 construction permits for Red Lion, Lancaster or Lebanon was an

25 aspect of construction, constructing or operating those
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1 stations?

2

3

A

Q

I don't understand your question.

Well, did you, do you recall confirming to Mr.

4 Berfield, at any time, that the compliance program, reflected

5 in th.is November 9, 1990 letter, was related to the

6 construction or operation of the low power construction permit

7 for l.ebanon, Lancaster or Red IJion?

8 MR. BECHTEL: I object. I don't understand the

9 quest.ion at all. And to the extent it's unlimited as to time,

10 it's irrelevant.

11 JUDGE CHACHKIN: WelL, again it also refers to the

12 subst~ance of these conversations since she brought in the

13 bills. And the witness has testified he can't recall the

14 subst:ance of any conversation concerning these bills only the

15 fact that he did have the conversation.

16 MR. HOLT: Your Honor, I'm trying to, to remove it

17 from just this simple this conversation that, regarding the

18 bills to any conversation at all in which the witness

19 confirmed to Mr. Berfield that the development or

20 implementation of the compliance program was a component of

21 cons1:ructing or operating the low power television stations

22 for l:'ancaster, Red Lion and Lebanon.

23 JUDGE CHACHKIN: Well, you'll have to ask him

24 without reference to the bill. There'S a date listed here,

25 perhaps you want to use that as part of your question.
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Mr. Cohen, do you recall discussing with Mr.
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4 Berfield at any time the question of whether or not the

5 compliance program for the LPTV station was relevant to the

6 construction or operation of the low power, unbuilt low power

7 construction permits for Lebanon, Lancaster or Red Lion?

8 A Well, I have a hard t.ime understanding your question

9 and maybe it's my problem but ' have a hard time, I just don't

10 understand your question. Maybe you need to give me several

11 quest.ions, but I just, I don't know how to answer your

12 quest~ion, I don't understand it:.

13 Q Well, you, you were E~xtensively involved in the

14 development of the compliance program, correct?

15 A I was involved, but [ wasn't, I was, I was, I had a

16 colleague in it, involved in it who, John Schauble, and he and

17 I we]~e together in this, in t.h Ls project.

18 Q But you played a major function in the development

19 of the compliance program, correct?

20 A Well I don't want to quibble with you, but I think

21 probcibly John played more of a, of a function in devising it

22 than I but it was a joint, it was a joint effort. But

23 probably he devoted more time to it than I did.

24

25

Q

A

Mr. Berfield was not involved in any --

He was not involved.
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1 Q Do you recall confirming to Mr. Berfield, at any

2 time, that the compliance program related to the construction

3 or operation of the low power t~elevision stations for Lebanon,

4 Lancaster or Red Lion.

5 A The word confirming suggests that Mort asked me a

6 quest~ion and I said yes, that's true. And, I've already told

7 several times, Mr. Holt that I don't have a recollection

8 Q I'm sorry.

9 A -- about the, about the conversations concerning

10 this bill. And so, when you say, did I confirm it, that

11 presupposes that I recall what Mort said to me and that I said

12 either yes or no. And I can't in truth, and I want to be

13 truthful, I can't in truth answer that.

14 Q I understand. It was a poorly phrased question and

15 I shouldn't have used the word confirm and the question is, do

16 you ]:,ecall telling Mr. Berfield, at any time, and I don't want

17 to just relate this to your conversation regarding the bill.

18 But I'm asking you, do you recall telling Mr. Berfield, at any

19 time " that the compliance program, related to the construction

20 or operation of the low power television stations for Lebanon,

21 Lancaster or Red Lion --

22 A Well, now, when you say at any time, now, are you

23 talking about up to today. Because once this case was, this

24 issula was added, you know, we've had discussions in the

25 office, etc., etc. Now, what do you, what do you
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2 taken.

3 A I have no recollection of the subject discussion

4 with Mort prior to the time that Judge Chachkin enlarged the

5 issu€!s.

6 Q I'd like for you to direct your attention to Mr.

7 Berfi.eld's testimony at paragraph 7.

8

9

A

Q

Where would I find that?

You would find that Ln the volume of testimony

10 introduced by Glendale 224.

11

12

13

A

Q

A

Exhibit 224?

Correct.

Yeah, I've never, I, I only looked at this once and

14 I have no recollection of this testimony, so I, I have to

15

16

17

18

19 HonOJ::'.

20

21

22

23

24 para9raph.

25

MR. SCHAUBLE: Perhaps the witness been directed

WITNESS: I'm lookinq in the wrong place.

JUDGE CHACHKIN: Go ahead.

WITNESS: I'm not very familiar with this, Your

MR. SCHAUBLE: Paragraph 7, page 4. Is that it?

MR. HOLT: Paragraph 7, yes.

WITNESS: You want me to read paragraph 7?

MR. HOLT: If you would take a moment to review that

WITNESS: Should I read it to myself?
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JUDGE CHACHKIN: Yes, read it to yourself.

MR. HOLT: Yes.

WITNESS: I've read it.
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4 MR. HOLT: Now, the paragraphs indicates that Mr.

5 Berfield included in his calculation of legal fees, reflected

6 in his November 7 letter, a portion of the legal fees that

7 have been generated in connection with establishment of the

8 compliance program concerning Raystay's low power television

9 stati.on. Is that a fair representation of his testimony?

10

11

MR. BECHTEL: ObjectJ.on.

WITNESS: It speaks for itself. I mean, whatever it

12 says, it says.

13

14 itself.

MR. BECHTEL: That's my objection, it speaks for

15 BY MR. HOLT:

16 Q Mr. Berfield explains in this paragraph that he did

17 this because the compliance program related other steps neces,

18 reasonably necessary for placing the stations in operation.

19

20

A

Q

Where are you reading?

From the first, paragraph 7, beginning with the,

21 let's see. I think about the seventh line. lilt was my

22 opinion that the compliance program __ "

23 A Let me find it. Oh, I, lilt was my opinion II-- ,
24 that's what?

25 Q Um-hm.
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Okay. That's where you're reading from?

That through the next~ sentence.

Well, let me read it to myself first. I should read

4 from beginning, it to where?

5

6

7

8

9

10

11

Q

A

Q

A

Q

A

Q

To the citation to 47CFR.

And point 7, 74.780? Through there?

Yes.

Is that where I should read?

Yes.

All right. Let me read it. I've read it.

Do you recall discussing, at any time, with Mr.

12 Berfield the question of whether or not the compliance program

13 or expenses incurred by the construction permits relative to

14 placing the stations in operation?

15 MR. BECHTEL: Now, before you answer, I would like

16 to, with the Court's permission, ask counsel the relevance of

17 his line of questioning, of that~ particular question. And I

18 will object to it as irreverent until I hear a statement of

19 purpose.

20 JUDGE CHACHKIN: There's been an objection on the

21 ground of relevancy. How is it?

22 MR. HOLT: Your Honor, there's been quite a bit of

23 testimony in this area from other witnesses in the proceedings

24 and I'm trying to assess the credibility of that testimony

25 concl:lrning the compliance program and its relation to the low

FREE STATE REPORTING, INC.
Court Reporting Depositions

D.C. Area (301) 261-1902
Balt. & Annar. (410) 974-0947



5668

1 power construction permits.

2

3

4

MR. BECHTEL: Now, I do have a lot of --

JUDGE CHACHKIN: Go ahead.

MR. BECHTEL: First of all, in the witness

5 notification, the Trinity folks said as to Lewis I. Cohen.

6 "Mr. Berfield's partner as C&B was the attorney who prepared

7 the certification of expenses at issue in this proceeding."

8 They said nothing about examination of and what in effect was

9 a allocation process done by his partner. If you want to get

10 to Mi~. Cohen'S ability to, to ~estify concerning this

11 alloc:ation process, it is necessary for you to, for, for

12 Trinity to establish a foundatLon, a factual foundation, that

13 he WClS part of the process, he participated in the process and

14 he's testifying about his own, t.he things he did and the

15 thin~Js he understands and why he did it.

16 If they want him to be an expert witness, and I, I assume

17 he could certainly have been qualified for an expert witness

18 in some other case where he didn't have any personal

19 rela1:ionship to the case, then there's a procedure for that.

20 And 1:he procedure is to designate him as an expert witness so

21 that he can study all of the relevant facts, perhaps prepare a

22 hypot.hetical presentation of t he facts for his answer, do

23 whatl3ver research he wants to in the law and then stand ready

24 as an independent witness to give such testimony. No such

25 foundations have been --
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JUDGE CHACHKIN: I think you're missing the point to

2 this. The testimony of Mr. Cohen was that Mr. Berfield did

3 not participate in the compliance program. Now I assume what

4 the argument is here is if he didn't participate in the

5 compliance program, then how did he justifiably, what

6 knowledge did he have that just~ified him to include a portion

7 of it. in his allocation. I assume that's what being --

8 MR. BECHTEL: Well, t:hat wasn't the question or the,

9 or the --

10 JUDGE CHACHKIN: That's exactly the question. That

11 that's the assumption here and I don't think it's been

12 established that the fact that Mr. Berfield did not personally

13 participate in the compliance program didn't mean that he

14 didn l't know about the existence of the program and the purpose

15 of the program. And that's the assumption that TBF has

16 reached based on Mr. Cohen's one testimony that there, he and

17 Mr. Schauble, were the ones who were instrumental in setting

18 up the compliance. So I think it has nothing to do with

19 expeJ~t witnesses or anything 1 ike that.

20

21

22

23

MR. BECHTEL: Well, if it's, if it's --

JUDGE CHACHKIN: Let's get going on this.

MR. BECHTEL: Okay.

WITNESS: Could I have the question read back, Your

24 Honor, or can I hear the question again because I lost --

25 JUDGE CHACHKIN: But I'm saying, I don't think a
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1 foundation has been laid that t.he fact that the, Mr. Berfield

2 did not participate in it doesn't mean that he didn't know

3 anyth.ing about it from which to form a conclusion than an

4 allocation was possible. I mean, I don't think that has been

5 established. That foundation. But I assume that's where

6 we're! going on the basis of Mr Cohen's response that --

7 MR. BECHTEL: If we're going to the foundation, the

8 facts on the foundation, I havf~ no objection to that.

9

10

11 Q

MR. HOLT: Thank you Your Honor.

BY MR. HOLT:

Mr. Cohen, do you recall discussing with Mr.

12 Berfield, at any time, the question of whether or not legal

13 services that were rendered, o.r- legal fees that were

14 generated, in connection with ~he development of the

15 compliance program, could be properly allocated to the, any of

16 the construction permits under the theory that they were steps

17 reasonably necessary towards placing the station in operation?

(Whereupon, a portion of the record was played back)

18

19

20

21

22

A

Q

A

Q

Could I hear the question again?

Perhaps the court reporter can play it back.

I simply have no recollection. I cannot recall.

Based on your familiarity with the compliance

23 program, do you think it was proper for Mr. Berfield to have

24 inchlded fees relating to the compliance program in his

25 expense calculations with respect to the low power
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1 construction permits?

2 MR. BECHTEL: Now, everything I said in the -- is to

3 say, there's been no factual foundation that as a fact

4 witness, he participated in the process so that he made that

5 judgment at the time and can support his judgment and he has

6 not been established as a, he has not been properly notified

7 and prepared as an expert witness.

8 JUDGE CHACHKIN: He doesn't have to be an expert

9 witness. He participated in the compliance program. An

10 alloc:ation was made. He has the facts. He could say whether

11 he fElels it was justified to, based on his knowledge of the

12 compliance program, whether it was justified to include that

13 in the, to allocate a certain portion of that, of the

14 compliance program to the costs of, of, of the CPo

15

16

17 Q

WITNESS: Could I hear the question back?

BY MR. HOLT:

The question is, I'm going to, I'm going to narrow

18 the focus of the question, make it easier for you.

19 A I need all the help I can get, Mr. Holt, thank you

20 very much.

21 Q Happy to give it to you. The construction permits

22 were granted on July 24, 1990. Services were rendered after

23 that date in order to establish the compliance program with

24 respect to TV40 and testimony has been with respect to the

25 cons"truction permits as well. My question for you is, bearing
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1 in mi.nd the grant date of July 24, 1990, did you, do you have

2 any opinion, do you believe it was proper for Mr. Berfield to

3 allocate fees that generated in connection with the

4 establishment of the compliance program after the construction

5 permi.ts had been granted when he was making his expense

6 allocations for the unbuilt construction permits for

7 Lancaster, Lebanon and Red Lion?

8

9

10

A

Q

A

Well, I think it would be certainly appropriate.

And why do you have that opinion?

Because I don't have the bill in front of me, but

11 when I reviewed this, it seemed to me that in some instances

12 the services, the bill may not have been sent until after the

13 con---, after the construction pennits were granted but I

14 notice some of the services were rendered prior to that time.

15 That ,r s one answer.

16 Q Which bill are you referring to? Why don't you take

17 29, TBF Exhibit 292.

18 A I have to, let me get the bills out again. There

19 was a. bill rendered, I'm informed after November 7, was that

20 the date?

21

22

23

24

25

Q

A

Q

A

We're talking about the bill of November 9.

November 9.

Right.

Let me find it.

JUDGE CHACHKIN: Page 15.
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2 construction permits on the form were granted when, Mr. Holt?

3

4

MR. HOLT: July 24,. J990.

WITNESS: Well, looki.ng at the November 9 invoice,

5 there! is a preparation of letter dated August 8. Now, it's my

6 SenSE! that at least some of the services concerning that

7 preparation of that letter occurred prior to July 24. And I

8 would answer, it's my sense t.hat that would be the same for

9 item 2 and item 3 and item 4

10 BY MR. HOLT:

11

12

13 say.

14

Q

A

Q

Let me rephrase.

I'm not, I mean that's just my, my sense, I should

Okay. Let me, let me rephrase you the time records

15 that are attached to this invoice.

16

17

A

Q

Okay.

That reflect John Schauble's billing of August, 1990

18 and t.hen of September, 1990 and again October, 1990.

19 A I'm, I see that. But that doesn't mean that there

20 were no services rendered prior to August. Excuse me, there

21 was no, there was no time spent on this project prior to

22 August. Many times we have a practice in our firm where work

23 carries over and where, where we don't write it all down as it

24 occurs but carry it over. I don't know. John Schauble's the

25 only one that can answer that. question. But my sense is that,
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1 that some of this work, at least occurred prior to July 24.

2 Q Is there any way to determine from the face of the

3 time records attached to thislnvoice whether any of those

4 servi.ces occurred prior to July 24?

5 A I don't think there Ls. I think John Schauble is

6 the only person to answer that question. But that's my sense.

7 Q Okay. With respect ~o those services rendered after

8 July 24, 1990, that relate to ~he compliance program, was it

9 propE~r for Mr. Berfield to inc lude in his expense calculations

10 for the low power construction permits a portion of those

11 services?

12 A I believe so. I think it would be entirely

13 appropriate.

14

15

Q

A

What's the basis for that belief?

Well, Mr. Holt, in my view, and I suspect you don't

16 agree with this, in my view, you have to look upon this as all

17 thes.:! service are on a continuance. That is, the, from the

18 time that the project was conceived to the time that the

19 certificate of compliance were, were, were executed, it's one

20 continue. And, there was a representation made to the

21 Commission at the outset that. there was going to be a

22 compliance program. And part of that compliance program was a

23 certificate of compliance. SC all that the, the November 9,

24 compliance certification does is implement what was said at

25 the outset. So, I mean, I think it's one ball of wax.
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2 respect to the low power construction permits for Lebanon,

3 Lancaster and Red Lion? Or was it implemented with respect to

4 TV40?'

5 A Well, obviously, it couldn't have been implemented

6 to the construction permits since they were construction

7 permits. But that's beside the point. The point it that

8 representation was made to the Commission in order to obtain a

9 gran1: of the construction permits, if there was going to be a

10 compliance program. It just so happens that TV40 was out

11 therH and so it became the object of the compliance program.

12 But 1:hat was, was, was ancilla ry, or secondary, or it just

13 happf:med to be. And as I said to you earlier, had there been

14 no compliance program, then, had there been no application for

15 cons't.ruction permits, then there would never had been a

16 compliance program.

17 Q So you're saying that in establishing the compliance

18 program, which was implemented for TV40, that was a component

19 of, that was a step toward placing the unbuilt construction

20 permits in operation?

21 A That's not what I said. And if I, if I, if I had

22 said that, I didn't mean to say that.

23 Q Do you, well do you agree with Mr. Berfield's

24 characterization of, of those services as being necessary to

25 place the stations in operation?
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I've already, I've already forgotten what Mort said

2 so I'll have to read it again.

3

4

5

Q

A

Q

Paragraph 7.

Where do I start to read?

paragraph 7 of Exhibit 224. It's at, I'm sorry,

6 page 4.

7 A And where should I begin to read? "It was my

8 opinion --"? Are those

9 Q You can start with, "1 included a portion ", it's

10 the t.hird line, "I included a portion of the initial

11 establishment and implementation of such a program in the

12 cons1:ruction permit fees." And then read, read on down --

13

14

15

A

Q

A

Yes?

Through

Where should, I should start with, "I include "

16 and I should read through where?

17 Q Through the end of the citation, 47CFR, the end of

18 that sentence.

19

20

A Let me, if you'll give me a minute.

MR. BECHTEL: What the hell, read to the end of the

21 paragraph.

22 WITNESS: Read to the end of the paragraph. Okay,

23 I'll read anything I'm told tc read. I agree with Mort.

24

25 Q

BY MR. HOLT:

You agree with Mort:
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You're not surprised to hear that, are you?

It's also your opinion that legal services that were

3 rende!red after the grant of the construction permits, with

4 respect to establishing the compliance program, were a

5 necessary step toward placing ~he stations, the unbuilt

6 stations, in operation?

7 A I agree with what Mort said in that paragraph. And

8 I'm not sure he said it exactly the way you just put it, but

9 I, I agree with what Mort said and his language speaks for

10 itself. So I'd rather agree with that than agree with what

11 you :iust said. If it's okay with you.

12 Q Let me request that a document be marked for

13 iden1tification as TBF Exhibit. 294. And it's a twenty-one page

14 document consisting of a letter dated August 8, 1990 on the

15 lettl3rhead of Cohen and Berf ield, signed by Lewis I. Cohen and

16 directed to George F. Gardner. My colleague, Mr. Topel, will

17 be distributing copies to the party. Mr. Cohen, do you have a

18 copy of the letter now before you?

19 A What letter should I be looking at? August 81 The

20 letter dated August 8?

21 Q Mr., I'm sorry, Mr., Your Honor, I neglect, I cut

22 you off there.

23 JUDGE CHACHKIN: AI] right. The document described

24 by counsel is marked for identification as TBF Exhibit 294.

25 (Whereupon, the document referred to
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as TBF Exhibit No 294 was marked for

ident Lf ication. )

WITNESS: 294, Your Honor?

JUDGE CHACHKIN: Yes.

WITNESS: I didn't hear, is it the August 8 letter

6 you want me to read?

7 BY MR. HOLT:

8 Q You have that document before you that's been marked

9 as TBF

10

11 294.

12

A

Q

I have what's been marked for identification as TBF

Okay. Now, would you take a moment to review.

13 First of all, if you would, turn to page 3 of the document.

14 Is that your signature above --

15

16

17

18

19

A

Q

A

Q

A

It is.

Lewis I. Cohen?

It is.

If you take a minute to review this letter,

Now when you say the letter, you're talking about

20 the letter that's three pages long?

21

22

23

Q

A

Q

Simply the letter. yes, sir.

Okay. I've read it

If I could direct your attention back to the

24 November 9, 1990 invoice found at page fifteen of TBF Exhibit

25 292, I want you to keep the letter handy while you do that.
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Okay.

You were responsible for preparing this November 9,

3 1990 invoice, were you not?

4

5

6

7

A

Q

A

Q

The November 9 invoice?

Correct.

I was.

And, is this the letter of August referenced, is TBF

8 Exhibit 294 for identification the same letter of August 8

9 referenced in the November 9, 1990 invoice?

10 A I don't know that as a fact. It appears that it is,

11 but I can't state that with certainly. I mean, I don't know.

12 I mean it says August 8 and this is August 8, so I would guess

13 so. But I'm not going to testify with certainty that that's

14 the Gase. Because I don't know,

15 Q Could you tell me which portions of the August 8,

16 1990 letter relate to the construction or operation of the

17 unbuilt low power construction permits held by Raystay at that

18 time?

19

20

A

Q

Can I hear that question again?

Could you tell me which portions of the August 8,

21 1990 letter relate to the construction or operation of

22 Raystay's unbuilt low power construction permits?

23

24

25

A

Q

A

Which portion of thE! letter?

Which, if any, port j.on of the letter?

I see, I just want t:o make sure I understood your
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1 question. I, I can't answer your question because it seems to

2 me the whole letter relates to the project. And the project

3 was what was required to get the applications granted and then

4 how it would be effectuated. And I can't, I can't cut, divide

5 that up.

6 Q So, in your opinion the whole letter relates to the

7 compliance program matter which was an aspect of const, of

8 operating the low power construction permits, is that right?

9

10

A That's not what I said, Mr. Holt.

MR. BECHTEL: If it pleases the Court, I think that

11 ques·tion, as previously phrased and again repeated here talks

12 about operation of the station. Did you mean that, or did you

13 mean preparing the station to commence operation?

14 BY MR. HOLT:

15 Q Steps necessary towards placing the stations in

16 operation

17 A Well, I, we got diverted here by the, by, by the

18 objection, so I've lost the question. So I have to hear the

19 question again.

20 Q Does all or any portion of the letter that you have

21 before you dated August 8, 1990, relate to placing the unbuilt

22 low power construction permits in operation?

23 A In my view, Mr. Holt, you have to look at, you have

24 to look at the, this letter" this August 8 letter as part of

25 the process which began when the showing was filed with the
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1 Commi.ssion. This is an implement. This was part of that.

2 This was what we said we were qoing to do and we had to do it.

3 And it's one ball of wax and I can't separate it out and cut

4 it up in parts and divvie it up.

5 Q So, so your answer, your answer is yes? Either all

6 or part of this letter relates to the operations, the

7 const.ruction and operation, when I use that phrase, I'm saying

8 towards placing the stations in operation.

9 A The, the low power, the five LPTV stations in

10 oper,ation?

11

12

Q

A

Yes.

Yes. They all, it relates to the, it relates to the

13 representations made when the showing was filed with the

14 Commission.

15 Q And do you recall discussing this letter at any time

16 with Mr. Berfield with respect to, on the subject of whether

17 or not it related to the construction or operation of the low

18 power television station?

19

20

A

Q

I cannot recall.

You don't recall reviewing this letter with Mr.

21 Berf:ie1d at the time that you reviewed the invoices?

22

23

MR. BECHTEL: Object:ion, asked and answered.

WITNESS: When I say I can't recall, that doesn't, I

24 mean, I may have done it or I may not have done it. I cannot

25 recclll.
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